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FEE SHIFTING REPORT SEPTEMBER 11,2001

     The fee shifting referred to in this report deals with a proposal
to allow a party successful in asserting rights under the New Jersey
Constitution to collect reasonable counsel fees from the adversary
with certain limitations.  This report is now the third one written
by this subcommittee on this issue.  The last report came back
from the New Jersey Supreme Court with four questions which this
report seeks to answer.

     Those questions are:

     1.  What is California’s cost and actual experience under its  
        fee-shifting legislation?

     2.  What resources does New Jersey now have to bring public
          interest suits (e.g. are private firms developing public     
     interest units)?

     3.  If fee shifting were allowed in cases in which a right under
          the New Jersey Constitution was vindicated, what types of

suits would be brought that are not now being brought?
That is, is there a real problem in New Jersey in getting such
suits brought?

     4.  Would a pilot be feasible.?

      After further discussion and investigation, the subcommittee
has prepared answers to these questions which are set forth below.
Due to the number of permutations this issue has gone through,
this report will first set forth the gist of the earlier reports and the
procedural history which brings us to the Supreme Court’s four
questions.  For those who prefer the unabridged editions of the
earlier reports, those reports are attached. (Attachments I and II)
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BACKGROUND

The Initial Proposal

      This project began with a  proposal submitted to the Civil
Practice Committee by Professor Frank Askin of the Rutgers
University Constitutional Litigation Clinic on behalf of the American
Civil Liberties Union of New Jersey, the Education law Center,  and
the John J. Gibbons Fellowship in Public Interest and Constitutional
Law for the firm of Gibbons, Del Deo, Dolan, Griffinger and
DelVecchio.  The proposal would allow a party successful in
asserting an important right affecting the public interest to collect
reasonable attorneys fees and expenses from the adversary
provided the victor’s  direct economic stake in the litigation would
not normally justify the expense of the litigation.

      Specifically, the proposal would have amended R. 4:42-9(a)
with the following language:

In a civil proceeding that (1) results in the
establishment, protection or  enforcement of
an important right affecting the public interest
and (2) is brought on behalf of a party whose
direct economic stake in the outcome of the
litigation would not normally justify the
expense of the litigation, the court shall award
reasonable counsel fees and litigation
expenses to  individuals, unincorporated
associations or non-profit corporations who,
as plaintiffs to the proceeding, have prevailed
in asserting such right. This rule shall not
apply to cases in which the award of counsel
fees and litigation  expenses is otherwise
provided by statute.



3

     
The proposal was triggered by the void in public interest

litigation left by the abolishment of the Department of the Public
Advocate in 1994.  In support of the proposal, Stephen Eisdorfer
submitted a certification setting forth the difficulty in finding
attorneys to take over the public interest litigation within the
Division of Public Interest Advocacy when the Public Advocate’s
Office was abolished.  The proposal attempts to address this
funding of public interest advocacy by shifting the expense of
successful public litigation to the losing defendants.

           Rejection of  Initial Proposal by  Subcommittee

      In the its first report dated February 23, 1999, the
subcommittee rejected the proposal for the following reasons.

- Public interest is not readily defined and that question would
generate much litigation (any litigant who was successful in
changing the law could argue public interest).  

- Since many of the major areas of the law implicating the public
interest already have fee shifting provisions (LAD, Consumer
Fraud, Environmental Rights Act, class actions), much of the area
is  covered anyway and without the problems of defining  public
interest. 

- Requiring a defendant, who relies on settled law and who
happens to be named in a test case to address a systemic problem,
to pay counsel fees seems inherently unfair.  A “mom and pop”
store, small public entity, or an individual could be named as a
defendant in a public interest case  and  be liable for enormous
fees.  In addition, allowance of fees was viewed as unfairly
punitive to a defendant who relied on existing law to     pay
enhanced costs because the plaintiff was successful in changing
that law.  The rule would impose a disproportionate burden on the
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targeted defendant.

- Requiring public entities to fund public interest litigation presents
a policy problem.  The subcommittee could find no logical basis
to distinguish between public and private entities.     Yet by
allowing the assessment of fees against public entities, the court
would be requiring the State and local governments to fund public
interest advocacy  - at least to the extent that the litigation is
successful -  contrary, in part,  to the Legislature’s purpose in
abolishing the Office  of the Public Advocate.

- The provision has a serious potential for abuses by parties who
dress their claims as  public interest litigation in order to be able
to collect attorneys fees.

                              The Minority’s Initial Report

     While the entire subcommittee agreed that the proposal was
problematic due to the difficulty in determining whether a case was
in the public interest and the litigation that question would
generate, a minority of the subcommittee developed an alternative
to address that problem.  The minority proposed that fee shifting
be permitted where a litigant asserts a right under the New Jersey
State Constitution.   This alternative had the advantage of more
clearly determining which cases would be subject to fee shifting.
However, it would also encompass purely private cases  where no
public interest is involved and would exclude those public interest
cases that did not involve constitutional rights.

       The minority’s proposal also placed certain sensible
constraints on the calculation of the counsel fee.  While the
majority disfavored the adoption of any rule, it found the approach
taken by the minority less objectionable than the original proposal.

Civil Practice Committee’s First Determination
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     On March 8, 1999 the subcommittee’s majority and minority
reports were presented to the Supreme Court Civil practice
Committee.  In a 10-10 vote, the Supreme Court Civil Practice
committee was equally split between the majority and minority
reports.  In light of this inconclusive vote, the subcommittee was
asked to investigate the issue further.

The Subcommittee’s Supplemental Report

     After a considerable effort in researching the law in New Jersey
and other states and meeting with proponents of the original
proposal and attorneys whose practices may be affected by it, the
position of the subcommittee remained essentially the same.

     - A majority of the subcommittee opposed both the original
proposal and the minority’s proposal.

     - A minority of the subcommittee supported an award of
counsel fees to a successful claimant suing under the New Jersey
State Constitution.

    - The subcommittee unanimously agreed that if a fee shifting
provision is adopted, for policy reasons, preferably it should be
done by legislation rather than rule.

     - The subcommittee unanimously agreed that if any feeshifting
proposal is adopted it should contain the limitations on calculating
the fees set forth in the minority report.

Limitation on Attorney Fees if Minority Proposal Accepted

      The limitations which would be placed on the calculation of the
fee are as follows: 
  
1. A cap would be placed on the hourly rate ($150 per hour for  
      attorney and $50 per hour for support staff).  
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2. No enhancement would be allowed for novelty or complexity of
    the claim.  (The provision recognizes the unfairness of          
      penalizing litigants who reasonably relied on what was thought
to be settled law.)  

3. A hardship abatement would be available if the fee award would
“inflict a substantial and undue financial hardship” upon the
defendant or, if it is a public entity, its taxpaying constituents. 

4. In fixing the fee the court would be required to take into
consideration reasonable efforts to resolve the dispute.  

5. Fees would be recoverable only by successful claimants whose
direct economic stake in the litigation would not have reasonably
justified the costs of pursuing the litigation. 

      If, indeed fee shifting is allowed, the entire subcommittee
agreed with the above constraints.

Current Fee Shifting Provisions Under New Jersey Law

      The  reports of the subcommittee noted that currently about
150 statutes in New Jersey allow counsel fees to the prevailing
party. While most of these statutes are obscure (e.g. N.J.S.A. 4:8-
30, Sale and Delivery of peach, Plum, Pear and Cherry Trees),
others affect a significant number of cases, namely the Consumer
Fraud Act, N.J.S.A. 5:8-19, the Environmental Rights Act, N.J.S.A.
2A:35A-10, and the Law Against Discrimination, N.J.S. 10:5-1 et
seq.   R.4:42-9(a) allows fee shifting in family actions, cases
involving a fund in court, probate actions, certain foreclosure
proceedings, and certain insurance cases.  Fee shifting, thus,  has
been allowed in New Jersey, but in defined areas of the law either
specifically considered by the legislature or the subject of
longstanding judicial policy.

Case Types Minority’s Proposal would affect



7

       While it is difficult to predict all of the areas of the law that
might be affected by the minority’s proposal those that come to
mind are: student right’s cases, creche cases, leafletting (shopping
mall) cases, curfews, prisoner’s rights, illegal search and seizures
(under State Constitution), privacy, Megan’s Law (tier
classification), parental notification on abortion, Mt. Laurel,
Thorough and Efficient education suits, and beach fee disputes.

Civil Practice Committee’s Action on Supplemental Report

      On February 7, 2000, the Civil Practice Committee considered
the subcommittee’s supplemental report.  In a vote of 16 to 10, the
Committee voted against recommending the minority proposal as
a matter of policy.  Nonetheless, if the Court were to favor a fee
shifting procedure along the lines of the minority proposal, the
Committee voted 19 to 7 against the adoption of such a proposal
by court rule.  The matter then went to the New Jersey Supreme
Court.

RESPONSE TO THE SUPREME COURT’S FOUR QUESTIONS

      After further investigation and discussion, the subcommittee
responds to the Supreme Court’s questions as follows.

Question 1.  What is California’s cost and actual experience under
                   its fee-shifting legislation?

       The subcommittee could find little empirical data available to
answer this question.  No information is available on the cost of
the California legislation to the state and local governments.
Apparently, it is buried in multiple budgets and mixed in with other
costs.  The only thing we could find out is that California
appropriated $5 million for the costs of the legislation when it  was
first enacted.   There is a general problem in differentiating the
fees paid to vindicate a right under the federal constitution and
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those under the state constitution.  The issue is further clouded by
the fact that the fees are paid by the individual defendants and
come out of the budget for each individual entity.  

There is no central clearing house that separates and analyzes
the cost to the state for litigation under its fee shifting statute.
While most cases are brought against the state, each state
defendant pays fees from its own budget and does not separate the
fees out, making it impossible to segregate the allocation of those
fees paid out under the fee shifting legislation.  Where the
defendants are not state entities, information regarding the
attorney fees is not reported.  

For purposes of fee shifting in California, there is no
differentiation between public interest cases brought under the
U.S. Constitution and those brought under the State constitution.
Moreover, the California statute is an “umbrella” statute
encompassing many causes of action that are covered by specific
legislation in New Jersey.  Finally, the California legislation
addresses the gamut of public interest litigation and is not limited
to cases implicating a constitutional right.  The consensus was that
even if the information regarding cost experience was available, it
would have little relevance to New Jersey where the proposal for
fee shifting would be limited to those cases vindicating a right
protected by the state constitution.

Question 2.  What resources does New Jersey now have to bring 
                    public interest suits (e.g., are private firms           
                      developing public interest units)?

      Public interest litigation in New Jersey has been brought by a
wide variety of organizations and individuals, including non profit
organizations set up for that purpose, New Jersey chapters of
national organizations interested in particular issues,  pro bono
work of private law firms, the State Attorney General’s Office, and
Legal Services of New Jersey.
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     The impetus for this proposal was the abolishment of the
Division of Public Interest Advocacy within the Department of the
Public Advocate.   At its height, the office had ten lawyers working
for it full time, and by the end, the staff was down to one or two
full time attorneys.

    Set forth below is the information the subcommittee was able
to obtain on who is bringing public interest litigation in New
Jersey.

Non Profit Organizations 

      Attached to this report is a list of non profit organizations
which have been active in the State in pursuing public interest
litigation. This list is representational only and does not profess to
include the myriad non profit  organizations that pursue in
litigation in this State.   See Attachment III.

Pro Bono Work by Private Law Firms

       According to the Pro Bono Report Card published in the New
Jersey Law Journal on July 2, 2001 (165 N.J.L.J. 29), attorneys at
the 19 firms which responded to the Law Journal’s survey, spent
63, 588 hours on pro bono cases in 2000.  The majority of hours
spent on pro bono work was the result of court appointments, but
a significant amount of time was devoted to representing nonprofit
and charitable organizations.  

Conversations with members of the firms indicate that only
two firms (Lowenstein Sandler and Gibbons, DelDeo, Dolan,
Griffinger & Vecchione) have a significant commitment to public
interest litigation, but other firms engage in pro bono
representation of charitable and/or non profit entities.  Gibbons,
Del Deo has two attorneys assigned to the John J. Gibbons
Fellowship to work full time on public interest, constitutional
litigation and advocacy cases.  

Michael R. Clarke, Esq., from  Drinker, Biddle & Shanley,
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indicated that in addition to representing defendants as court
appointed attorneys, the firm has 5 or 6 attorneys working part
time with the Battered Women’s Shelter in Morris County handling
largely domestic violence cases and 5 attorneys working with the
Volunteer Lawyers for Justice in Essex County, a new program just
started in January 2001 which represents plaintiffs in commercial
disputes, landlord-tenant matters, bankruptcies  and
matrimonial/family law issues.  These cases constitute probably
less than 10% of the firm’s business.  

Likewise, Glenn A. Clark, Esq. from Riker, Danzig, Scherer,
Hyland & Perretti acknowledged that the overwhelming majority of
the firm’s pro bono work evolved from court appointments but
cited examples of the types of cases that the firm had undertaken
including representation of the Battered Women’s Shelter, Habitat
for Humanity, Hospice, Children’s Center for Therapy and Learning,
and Hope House.  
  

State Attorney General’s Office

      The State Attorney General’s Office with its responsibilities to
the public becomes  involved in litigation in which it asserts the
public interest.  The Attorney General’s office undertook the beach
fees cases which the Public Advocate had previously handled.  It
has filed an amicus brief in support of gay rights.  The
subcommittee was advised that the Attorney General’s Office  had
taken a look at the curfew issue  but made the decision not to get
involved as amicus.   In other cases, though,  such as Abbott v.
Burke, 164 N.J. 84 (2000),  the Attorney General’s Office has taken
positions contrary to those supported by the proponents of the
proposal before the committee.

Legal Services of New Jersey

Legal Services of New Jersey, Inc. has been active in cases
with statewide implication.  The organization both initiates
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litigation (e.g. Sanchez v. Department of Human Services, 314 N.J.
11 (App. Div. 1998) challenging Welfare Reform Law) and enters
cases as amicus (e.g. Community Realty Management, Inc. v.
Harris, 155 N.J. 212 (1998) challenge to housing regulations).
Many of their cases would be classified as implicating public
interest - welfare, housing, landlord/tenant, creditors’ rights etc.

Question 3.  If fee-shifting were allowed in cases in which a right
                   under the New Jersey Constitution was vindicated, 
                     what types of suits would be brought that are not
                       now being brought?  That is, is there a real
problem                      in New Jersey in getting such suits
brought?

     Attorneys Lawrence Lustberg, Esq., of Gibbons DelDeo Dolan
Griffinger & Vecchione, Director of  John J. Gibbons Fellowship and
Stephen Latimer, Esq. of Laughlin & Latimer, Chair of Individual
Rights Section of the State Bar Association,  opine that attorneys
have to be selective in the public interest cases they pursue.  If fee
shifting were available, more attorneys would be more likely to
engage in public interest litigation.  Specific case types that would
be pursued are prisoner rights, Mt. Laurel issues and Thorough and
Efficient education issues.   While cases implicating these issues
have been brought,  the concern is that in the absence of fee
shifting, individuals are daunted by both the process of organizing
a class and the cost  of litigation. 
   
     Because of the subjective and elusive nature of the question of
whether there is a real problem in bringing public interest litigation
in New Jersey, the Subcommittee does not feel it is in a position
to evaluate either the adequacy or sufficiency of the current
resources.  As noted in answer to Question 2 above, public interest
litigation is ongoing in New Jersey.  Attached to this report is a list
of some cases brought under the New Jersey State Constitution



12

implicating the public interest. (Attachment IV).  This list is not all
inclusive, but merely representational.  Many other cases
implicating the public interest have been brought or are yet
pending in the State courts. 
     In the last two years the New Jersey Courts have grappled with
many public interest issues including free speech rights to
leafletting at the malls (Green Party v. Hartz Mountain Industries,
164 N.J. 127 (2000) brought by the ACLU), Megan Law challenges
(Mulligan v. Panther Valley , 337 N.J. Super. 293 (App. Div. 2001)
brought by a member of the property owners’ association),
parental notification for abortions  (Planned Parenthood v. Farmer,
165 N.J. 609 (2000) brought by  reproductive health care centers
and others,  frozen embryos (J.B. v. M.B., 2001 WL 909294 (N.J.),
Thorough and Efficient education issues (Abbott v. Burke, 164 N.J.
84 (2000) brought by the Education Law Center), to name a few.

 
From all of this evidence, it appears that New Jersey has a healthy
climate for public interest litigation and that such litigation is
brought on many important issues.  Nonetheless, it appears
reasonable to assume, based on the conversations with those
involved in public interest litigation, that some additional
legitimate suits would be brought if fee shifting were allowed.  On
the other hand it seems equally certain that permitting fee shifting
will also lead to some opportunistic litigation, as attorneys attempt
to shoehorn cases into a public interest framework or undertake
litigation of questionable significance.  

Question 4.  Would a pilot be feasible?

   The subcommittee considered whether a pilot  limited to a
particular vicinage or case type or time period would work, and
concluded that a pilot would not be feasible.

   A pilot  limited to specified vicinages would encourage forum
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shopping.  In those cases where venue can be established in a
number of vicinages, the attorney would merely file the complaint
in the vicinage with the pilot program or attorneys in pending
cases would file motions to transfer venue to the pilot counties.

     Also, a pilot limited to specified vicinages would  be unfair,
since we are  dealing with an area of substantive rights rather than
mere procedure.   In those cases where venue could not be
established in the pilot, the result would be unfair, since on  the
same facts one successful plaintiff would recover attorneys fees
and the successful plaintiff in the non pilot county would not.

     If the pilot were  limited to a particular case type, the results
of the pilot would provide information about that case type only.
The results  would not be necessarily helpful in determining the
impact of fee shifting on other case types or on the general
category of public interest litigation.   If, indeed, fee shifting is
allowed for a particular case type, it should be allowed because a
specific need has been identified for that case type.

     Placing a time limitation on any pilot will be difficult, because
these cases tend to take a long time before any resolution is
reached and the appeal process is exhausted.   In addition,
sometimes it takes years before  social factors or the development
of the underlying law  create an environment in which the full
impact of the fee shifting rules can become known.

 Respectfully submitted,     

Hon. Amy Piro Chambers, Chair
Jeffrey Miller, Esq.
Melville D. Miller, Jr., Esq.
Hon. Jack M. Sabatino
William J. Volonte, Esq.
Thomas P. Weidner, Esq.




























































